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IN THE 


Imtrii glatra (Court of ApppoLa 


For the Second Circuit 


No. 74-1319 


Westinoiioube Broadcasting Company, Inc. (KYW-TV), 

Petitioner, 


National Labor Relations Hoard, 


Respondent, 


The Directors Giild of America, Inc., 

Intervenor. 

On Petition for Review and on Cross-Application 
for Enforcement of an Order of the 
National Labor Relations Board 


BRIEF FOR THE INTERVENOR, 

THE DIRECTORS GUILD OF AMERICA, INC. 


Statement of the Issues 

1. Whether the Regional Director and the National 
Labor Relations Board correctly determined that local tele¬ 
vision Directors, who do not possess any supervisory or 
managerial autnority whatsoever, are “employees” within 
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the meaning of the Act and thereby constitute a unit ap¬ 
propriate for the purposes of collective bargaining. 

The instant case has not heretofore been before this 
Court under the same or similar title. 


Reference* to Parties and Rulings 

The questions presented for review before this Court 
were raised by a Decision and Order of the National Labor 
Relations Board, which Decision and Order is reported at 
209 NLRB No. 121. 

Said Decision and Order was made pursuant to a motion 
for Summary Judgment on a Complaint alleging a violation 
of Section 8(a)(5) of the National Labor Relations Act in 
a case which is known upon the records of said Board as 
Caso No. 4-CA-6581. 

The questions presented to said Board pursuant to said 
Complaint were raised by a Decision and Direction of Elec¬ 
tion issued by the Regional Director of the Fourth Region 
of said Board in a case known upon the records of said 
Board as Case No. 4-RC-10351. 

The Petitioner herein, Westinghouse Broadcasting Com¬ 
pany, was the Respondent in Case No. 4-CA-6581 and was 
the Employer in Case No. 4-RC-10351. 

The Intervenor herein, the Directors Guild of America, 
was the charging party in Case No. 4-CA-6581 and was the 
Petitioner in Case No. 4-RC-10351. 



Statement of the Case 


This case is before the court upon the Petition of West¬ 
inghouse Broadcasting Company, Inc. (KYW-TV), to 
review, and upon the cross-application of the National 
Labor Relations Board to enforce, an Order of the National 
Labor Relations Board issued on March 19, 1974 and 
reported at 209 NLRB No. 121. 

This Court has jurisdiction pursuant to Section 10(f) of 
the National Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. r )19, 29 U.S.C. Sec. 151, et seq.). 


Statement of the Facts 

On 30 April 1973 the Directors Guild of America, Inc. 
filed a Petition with the Fourth Region of the National 
Labor Relations Board in Case No. 4-RC-10351 seeking 
certification as the collective bargaining representative for 
a unit of television Producer-Directors employed by the 
Westinghouse Broadcasting Company television station 
KYW-TV in Philadelphia. 

Westinghouse Broadcasting Company opposed the Peti¬ 
tion and alleged that the Directors were either supervisors 
or managerial employees and, thereby, did not constitute 
an appropriate bargaining unit. 

On June 5 and 11, 1973 a hearing was held before Hear¬ 
ing Officer Alexander Graham. Both parties were repre¬ 
sented by counsel, had an opportunity to call witnesses, ex¬ 
amine and cross-examine them, adduce testimony, argue 
orally on the record and submit briefs. 




On 23 July 1973, Regional Director Samoff, in issuing 
a Decision and Direction of Election held that the Producer- 
Directors employed by KYW-TV were neither supervisors 
nor managerial employees within the meaning of the Act. 
The Regional Director, consequently, directed that an elec¬ 
tion be held. 

On 3 August 1973 Westinghouse Broadcasting Company 
filed a Request for Review of the Regional Director s Deci¬ 
sion with the National Labor Relations Board. On 21 Au¬ 
gust 1973 the Board denied the Request for Review. 

On 22 August 1973 an election was held and the Direc¬ 
tors Guild of America was unanimously selected as the 
collective bargaining representative by the Directors at 
KYW-TV. Thereafter, the Guild wt s certified by the 
Board and formally requested that the Company meet 
with the Guild so as to begin bargaining. 

On 7 September 1973 and at all times thereafter the 
Company has refused to bargain with the Guild and on 
25 September 1973 the Guild filed an unfair labor practice 
charge alleging a violation of Section 8(a)(5) of the Na¬ 
tional Labor Relations Act. 

Following investigation of the charge, the Regional 
Director for the Fourth Region found probable cause to 
believe that the Company had violated the Act and issued 
a Complaint on lf> October 1973. 

Upon request made by the Directors Guild, Counsel for 
the General Counsel filed directly with the Board a Motion 
for Summary Judgment on the Complaint dated 3 Decem¬ 
ber 1973. 
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In its Decision and Order dated 19 March 1974 the Board 
granted the Motion for Summary Judgment, affirmed the 
findings and conclusions of the Regional Director, and or¬ 
dered the Company to bargain with the Directors Guild. 

On 20 March 1974 the Company petitioned this Court for 
review of that Decision and Order. Thereafter, the Na¬ 
tional Labor Relations Board filed a cross-application for 
enforcement and the Directors Guild intervened. 

The additional facts bearing upon the issues herein are 
such that they can best he brought forth in the course of 
argument. They will, therefore, he developed under thnt 
heading in this brief. 

ARGUMENT 

Directors at local television stations are not “super¬ 
visors” within the meaning of the National Labor Re¬ 
lations Act. 

“To reach a conclusion upon the complaint under con¬ 
sideration against the company of unfair labor practices, 
violating Sections 8(a)(1) and 8(a)(5) of the National 
Labor Relations Act, the validity of the Board’s decision as 
to the appropriate unit must he decided.” Pittsburgh 
Plate (Jl<iss Co. v. NLIW, 313 U.S. 149, at 152 (1941). 

The Company urges this Court to relieve it from its 
NLRB-ordered obligation to bargain with the Directors 
Guild of America. The Respondent and the Intcrvenor 
request that this Court enforce the NLRB order, which 
Order is based on the Board’s determination that television 




Directors employed at local television stations such ns 
KYW-TV are neither “supervisors” nor “managerial em¬ 
ployees.” 

ByTk-fmition, a supervisor is a person having authority, 
in the interest of an employer, to hire, fire, discipline or 
taJce certain other personnel actions with respect to other 
employees, or effectively to recommend such action. 

That there may be some well-known and highly paid film 
and network television Directors who arc clearly super¬ 
visors within the meaning of the Act is not disputed, not¬ 
withstanding the fact that the Directors Guild represents 
most motion picture Directors and all Directors at all tele¬ 
vision networks. 

However, the alleged “supervisory authority” of Di¬ 
rectors employed by local television stations such as KYW- 
TV is either non-existent or illusory, such that local televi¬ 
sion Directors are not true supervisors within the meaning 
of the Act. At local television stations Directors do not 
possess any of the authorities necessary to confer “super¬ 
visory status upon them and the Directors employed by 
KYW-TV are not supervisors and are, therefore, entitled 
to the protection of the Act. 

(A) Local television Directors do not have “authority 
responsibly to direct” employees within the 
meaning of the National Labor Relations Act. 

Section 2(11) of the Act enumerates the twelve specific 
criteria designated by Congress to tost the status of an 
alleged supervisor. The testimony in the underlying RC 
Case revealed that the KYW Directors neither have nor 





believe themselves to have the authority: “(1) to hire, 
(2) to transfer, (3) to suspend, (4) to lay off, (5) to recall, 
(C) to promote, (7) to discharge, (8) to assign, (9) to 
reward, (10) to discipline employees, or (12) to adjust 
their grievances.” Neither do they have nor believe them¬ 
selves to have the authority ‘‘effectively to recommend 
such actions.” 

The KYW-TV Directors do not possess any of the super¬ 
visory authorities enumerated in Section 2(11) with regard 
to the power to make changes i/n the status of personnel. 
Almost by definition, however, it would seem that Directors 
do have authority “(11) responsibly to direct employees.” 
In fact, they do not “direct” employees within the mean¬ 
ing of the Act. 

Admittedly, a person with such responsibility without 
having any other supervisory authority, is nevertheless a 
supervisor. Ohio Power (£ Light Company v. NLRB, 17G 
F .2d 385 (Gth Cir., 1949). However, the unique factual 
situation which exists at almost all local television stations 
brings television Directors within the coverage of the Act 
lor the reason that they are not true supervisors. 

At times the KYW Directors instruct cameramen, talent 
or stage managers, but their instructions are of an artistic 
nature and are always subject to the instructions or ap¬ 
proval of their own supervisors: The Producer, the News 
Department Director, the Production Manager, the FSxecu- 
tive Producer, the Program Manager, and, ultimately, the 
Station’s General Manager. These men are the true super¬ 
visors, not the Directors. These men prepare the scripts, 
the formats, the budgets. These men hire, fire, reward, 
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promote and discipline, not the Directors. Notwithstanding 
Company testimony, it remains abundantly clear that the 
Production Manager, Executive Producer and Program 
Manager closely supervise the Directors and “the direc¬ 
tion of employees which is, thus, so closely scrutinized and 
supervised by a supervisor, does rot meet the ‘responsibil¬ 
ity to direct’ provision of Section 2(11) of the Act.” Direc¬ 
tors Guild of America, 198 NLRB No. 103 (1972); Affirmed, 
-F.2d-; 85 LRRM 2800 ( 9th Cir., 1974). 

“The only exercise of discretion by . .. a Director when 
he directs a show, involves artistic judgment and not per¬ 
sonnel supervision. It is well established that this is not a 
supervisory function. ” A LRB v. Capital Transit Company, 
221 F.2d 8G4 (D.C. Cir., 1955). 

In Puget Sound Power & Light Company (40 LRRM 
1097; 1957) the Board held that employees who exer¬ 
cised some seemingly-supervisory functions were not super¬ 
visors because they had no responsibility beyond projects 
specifically assigned to them. Whatever authority a local 
television Director may have, it is limited to artistic and 
creative judgments and further limited to a specifically 
assigned project, one particular television program. The 
Directors have no authority or responsibility whatsoever 
at K\ \V -TV beyond those television programs to which 
they have been specifically assigned, thus bringing them 
within the coverage of Puget Sound. 

There is no supervisory relationship between television 
Dirctors and other personnel, because a Director’s respon¬ 
sibility involves “only their obligations with respect to the 
development of their own work product and how it fits into 
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the broadest schedule . . . and not with respect to the direc¬ 
tion or control of the activities of other empl »yees.” Post- 
Newsweek Stations (203 NLKB No. 91; 1973). 

Further, the Act adds a general qualification under the 
tests enumerated in Section 2(11): . . if in connection 

with the foregoing, the exercise of such authority is not of 
a merely routine or clerical nature, but requires the use of 
independent judgment”. 

The United States Court of Appeals for the First Cir¬ 
cuit held it not of consequence that alleged supervisors 
possess authority to use their independent judgment with 
respect to some aspects of their work—the decisive ques¬ 
tion being whether they possess authority to use their 
independent judgment in the exercise of the specific criteria 
of Section 2(11). NLRB v. Brown ami Sharpe Mfy. Co., 
109 F.2d 331 (1st Cir., 1948). At local television stations, 
the Directors do not. The evidence shows that at KYYY T the 
Production Manager, Executive Producer and Program 
Manager plan the programs and the Director works within 
their plan and follows their instructions. On a news pro¬ 
gram, for example, the Production Manager picks and 
assigns the Director and the technical crew, the Assignment 
Editor assigns reporters, and the News Producer or News 
Editor writes the script, sets the opening, contents and 
closing, determines which news stories are to be included 
and which excluded, and has the ultimate authority for the 
program. Thus, as Hoard Member Peterson argued in his 
dissent: The Director’s duties “make him a human conduit 
for the transmittal of the Producer’s instructions to the 
(floor men or stage managers) and technicians. Although 
in this sense he may be said to be giving orders to other 
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employees, actually he merely passes along the instructions 
given to him by the Producer and sees that the work is per¬ 
formed in a proper manner”. WTOP, Inc. (114 NLRB 
No. 194; 1955). 

The United States Court of Appeals for the Eighth 
Circuit decided NLRB v. Little Rock Downtowner, Inc., 414 
F.2d 1084 (8th Cir., 1909), which concerned an employee 
who “was responsible for physical maintenance of an entire 
motel, hired painters on a contract basis, negotiated the cost 
to the Company, directed the progress of the work, decided 
what rooms were to be painted, and exercised discretion in 
purchasing supplies.” However, because the employee 
could not hire painters without authorization of the motel 
innkeeper, and the innkeeper made the payments to the 
painters and determined how the rooms would be painted, 
the Court upheld the determination by the NLRB that sjch 
an employee was not a supervisor. The evidence in Little 
Rock was substantially stronger in showing alleged super¬ 
visory status than the evidence adduced in this case. 

Because “ultimate determination of supervisory status 
depends upon close scrutiny of the job actually performed 
by the employees in question”, a review of the decided case 
in this area is necessary clearly to reveal that the facts 
which exist at KYW-TV are insufficient to confer super¬ 
visory status upon the KYW Directors. Arizona Public 
Service Company v. NLRB, 453 F.2d 228 (9th Cir., 1971). 

In Great Western Broadcastiny-KXTV (192 NLRB 
No. 176; 1971), the Board disallowed a unit of television 
Directors because they had “full responsibility from plan¬ 
ning stage through presentation oveY the air”. The tran¬ 
script reveals that such is absolutely not the case at KYW. 
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In Wcstinghouse Broadcasting Company-WJ Z-TV (19.') 
NLRB No. 63; 1972), the Board disallowed a unit of 
news producers because they had “overall responsibility 
for bringing the whole package together . . . responsibility 
for the content of the program, the structuring of the pro¬ 
gram, the timing of the program and the placement of com¬ 
mercials within the program. It is the news producers and 
not the director or his assistant who are responsible for the 
immediate day-to-day supervision of the cameramen, re¬ 
porters, film processors and fdm editor”. Exactly the same 
structure exists at KYW, with the News Producers, Produc¬ 
tion Manager and Program Managers, and Engineering 
Department supervisors, not the Directors, responsible for 
day-to-day supervision. 

In Newhousc Broadcasting Corporaiion-WABI-TV (192 
NLRB No. 00; 1972), the Board held that assistant chief 
engineers were supervisors solely because they had “au¬ 
thority responsibly to direct”. But this authority, the 
Board held, was indicated by the fact that these supervisors 
planned and posted work schedules, investigated problems 
and questioned technicians, had authority to schedule tech¬ 
nicians to work on their days off, had authority to check 
time sheets, and had authority to see that work schedules 
were followed. Directors have no such authority at KYW- 
TV. 

In Eastman Broadcasting Company (IKK NLRB No. 13; 
1971), the Board again found that chief engineers were 
supervisors, based on their authority to schedule days and 
hours of work, authority to assign overtime work, author¬ 
ity to check the accuracy of employee time records, author- 

/ 
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ity to interview job applicants and to recommend their hire. 
Again, Directors have no such authority at KYW. 

In Westinghouse Broadcasting Company-KPIX-TV 
(188 NLRB No. 24; 1971), the Board ruled that news pro¬ 
ducers were supervisors because they were “completely 
responsible for the content of their programs”. Their 
duties included assignment of news reporters, selection and 
employment of talent, final review of scripts, supervision 
of the work of film processors, securing replacements for 
absent employees, assignment of overtime work, determi¬ 
nation of company policy, company personnel requirements, 
evaluation of current personnel and planning for future 
manpower utilization. As the testimony in tin* underlying 
RC Case revealed, at KYW the Directors have none of the 
rights, privileges, or authorities present in Great Western, 
Westinghouse, Newhouse and Kastman. 

In Arizona Public Service Company (supra) the ulti¬ 
mate determination of supervisory status turned solely on 
the “responsibly to direct” provision. But in Arizona, the 
alleged supervisors: “had complete control over the Com¬ 
pany’s electrical system”. They were actually the only 
supervisors in the Company, such that “if these employees 
were not supervisors, then the Company system operates 
without supervisors”. No such overwhelming authority 
exists at KYW, where the Company admits that the Direc¬ 
tors are supervised by the Production Manager, Executive 
Producer, Program Manager, and the General Manager. 

In WTOP, Inc. (114 NLRB No. 194 at 12.17) the Board 
described the duties necessary to find supervisory status: 
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“The director assigned to a particular show has 
overall responsibility for that program. His pre¬ 
show responsibilities include the creation and place¬ 
ment of sets; the rehearsal of performers for the show 
and the commercials; the arrangement of lights, 
cameras and microphones; the selection and editing of 
films; and the timing of the show. During the presenta¬ 
tion of the show the director gives instructions on the 
studio intercommunication circuit and in the control 
room, issuing cues for the performers and directing 
audio men as to the intensity of sound, cameramen as 
to where to direct the cameras, and switchers as to 
which image to broadcast.” 

At KYW, it is the News Editor or Executive Producer 
or the Program Manager, not tin* Director, who have true 
overall responsibility for the programs. The Art Depart¬ 
ment, rather than the Director, creates and places the sets. 
The Director merely requests sets, pursuant to the Execu¬ 
tive Producer’s approval or orders. The Directors do not 
rehearse talent or commercials. The News Producer 
selects and edits all films. 

The Director may occasionally instruct the audio men 
as to the intensity of the sound or tell the cameramen where 
to point the camera. Even these minimal “directions,” 
however, are made either pursuant to the producer’s ex¬ 
plicit prior instructions or subject to his approval and 
changes, in fact, at KYW Directors cannot even instruct 
the switchers as to which image to broadcast because at 
KYW there are no switchers and the Director must do the 
physical switching himself, manually pushing the buttons 
on a computerized control panel. 
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Not only do local television Directors at KYW lack any 
of the Congressionally-enumerated authorities necessary 
to confer supervisory status upon them, neither do they 
satisfy any of the various so-called ‘ ‘ secondary tests ”: Di¬ 
rectors do not consider themselves to he supervisors, nor 
do the technicians, cameramen, audiomen, producers, as¬ 
sociate producers, news editors, stage managers or talent 
with whom they work consider Directors to be supervisors. 
Directors do not believe themselves to have the authorities 
the Company claims they have, and have never attempted 
to exercise such authorities. 

Directors do not exercise privileges accorded only to 
supervisors, nor attend meetings of supervisors or depart¬ 
ment heads. Directors are at the bottom of a long chain 
of personnel command and receive their instructions from 
line supervisors rather than management officials. Direc¬ 
tors are not responsible for inspecting the work of others, 
nor for keeping time, work or production records on other 
employers. Despite their admitted skill, Directors receive 
substantially less pay than admitted supervisors. Directors 
receive even substantially less pay than the hourly-paid 
technicians whom they allegedly supervise. 

The Company argues that Directors are physically pres¬ 
ent at KYW at times (mornings, nights and weekends) 
when admitted supervisors are absent. The Company ar¬ 
gues that Directors can keep technicians working on an 
overtime basis so ns to finish a show that is running late. 
The Company argues that Directors might secure replace¬ 
ments for missing technicians or instruct, for example, a 
lighting technician to change the lighting arrangements for 
one particular show. The Company argues that Directors 
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make voluminous “reports” on the competence or efficiency 
of technical employees. The Company contends that such 
things make the Director a supervisor. 

Even if the Company’s arguments are factually true, 
its contention is utterly mistaken: 

“Further, in support of its .supervisory contention, the 
employer points to the fact that the (Directors) do 
have certain responsibilities that bear directly on the 
work schedules of other employees. Thus, for example 
... it is the (Director’s) responsibility at all times 
when conceded management representatives are not 
present to locate a substitute pursuant to instructions 
or procedures previously specified by such manage¬ 
ment members . . . even though it mu. in some cases 
involve (another employee) working overtime. How¬ 
ever, we find no indication of supervisory authority 
here . . . Rather, the (Director’s) role seems wholly 
limited to bringing a situation requiring some action 
to the attention of employees in a position to deal with 
it, and whether they do so or not appears to be their 
own decision, not his, made in light of what they con¬ 
sider are their own job responsibilities. 

Further, the Company argues that the Directors 
‘have supervisory authority because they are expected 
to and in fact do, wield disciplinary power. Rut all 
the record shows in this regard is that (Directors) at 
times have freely relayed to management their feelings 
concerning an employee’s competence or reliability on 
the job and that on occasion management has sought 
out their opinion with respect to such matters. There 
is no evidence tha. any employee has ever been dis¬ 
charged or disciplined solely on the basis of a (Direc¬ 
tor’s) recommendation or complaint concerning his 
job performance. Rather, it is clear that (a Direc¬ 
tor’s) opinion or recommendation is but one source of 
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information considered by management in evaluating 
an employee. Further, the record shows that on sev¬ 
eral occasions (Directors) have declaimed loud and 
long on the alleged serious short-comings of various 
employees without management, at least for any con¬ 
siderable period of time, taking any action whatsoever 
to deal with the matter. Tn these circumstances, we 
find that the (Directors) do not make effective recom¬ 
mendations concerning discipline or changes in the job 
status of employees. 

In light of the above, we find that they are not super¬ 
visors under Section 2(11) of the Act.” 

I'ost-NcHsucck Stations, 203 NLRB No. 91 
(1973).' 


(B) The Regional Director of the NLRB’s Fourth Region 
correctly determined that local television Directors 
at KYW-TV are neither “supervisors” nor “mana¬ 
gerial employees” within the meaning of the Act. 

The Directors Guild of America represents Producer- 
Directors for the purpose of collective bargaining atWABC, 
WCBS, WNBC, WNET, WTIX, WOR, Hughes Television 
Network, Children’s Television Workshop, WN.TU, WNYC, 
WNYE, WKNL (New York); WNAO (Boston); Wf’AU 
(Philadelphia); W.MAI WET A, WRC (Washington); 
WWJ, WXYZ, CKLW (Detroit); WLS, WFLD, WMAQ, 
WBBM (Chicago); WKV( (Cleveland); K.MOX (St. 
Louis); KGO (San Francisco); and KCET, KII.T, KNBC, 
KABC (Los Angeles). 


1. Pnst-N involved News Editors. Intervener believes, 
however, that the logic of the Hoard’s reasoning applies similarly to 
Directors. Consequently the parenthesized word (Directors) has 
been inserted for the words “news editors" appearing in the original. 
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At each of the above-noted television stations the Guild 
was selected by consent election or was recognized without 
opposition upon request. 


However, when the Directors employed by the Westing- 
house Broadcasting Company affiliate in Philadelphia 
(KYW-TV) requested that the Guild serve as their collec¬ 
tive bargaining representative, the Company declined the 
Guild’s request for recognition. 


Accepting that local television Directors such as those 
employed by the local Westinghouse stations were in dire 
need of collective representation, and believing that such 
local television Directors were entitled to the rights and 
protections of the Act, the Guild undertook to secure for 
them the right of protected self-organization by filing an 
election Petition with the NLRB’s Fourth Region, seeking 
certification as the collective bargaining representative. 

In the underlyi, g Representation Case (Case No. 4-RC- 
10351), Regional Director SamofT directed an election based 
on his finding that local television Directors are not super¬ 
visors within the meaning of the Act for, in part, the follow¬ 
ing reasons: 

“Employer contends that the Producer-Directors 
responsibly direct unionized technicians in the produc¬ 
tion unit. The record does not substantiate this. No 
Producer-Director has t :e authority to hire, fire, grant 
wage increases or time off, adjust grievances, or in any 
other way affect these employees’ working conditions. 
Assignments of production unit technicians to particu¬ 
lar programs are made by the Production Manager. 
Employer argues, however, that the Producer-Director 
can change the tccnieians’ job assignment. None of 
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the testifying Producer-Directors were aware of this 
authority and none has exercised it. Indeed, the as¬ 
signment made by the Production Manager specifies 
the jobs to be performed by the individual technicians. 
Only in emergency circumstances can a Producer- 
Director bar an employee from the studio, i.c., a drunk 
technician. Further, Employer contends that the Pro¬ 
ducer-Directors have the authority to direct produc¬ 
tion unit employees to work overtime. Record evidence 
establishes that under normal conditions Producer- 
Directors must get their superiors’ approval to have 
production unit employees work overtime. In the un¬ 
usual situation where the station’s programs are run¬ 
ning late because of some special program or event, he 
informs the technicians that they will have to work 
overtime. 

“Producer-Director instructions to the technicians 
during the course of the program, (when he is not act¬ 
ing as a conduit for the news producer) are purely of 
an artistic nature and do not relate to the actual oper¬ 
ation of the equipment or the manner in which the oper¬ 
ations are to be carried out. They exercise no control 
(urer how technicians carry out their (Producer-Direc¬ 
tor’s) general instructions. Further, the vast majority 
of the technicians in the production unit are highly 
skilled (G0-80 % are paid the highest union scale). 
Moreover, most Producer-Directors earn between ap¬ 
proximately $10-12,0(H) whereas most technicians are 
paid approximately $10,000. Consequently, I find no 
basis for the Employer’s contention that Producer-Di¬ 
rectors responsibly direct employees as defined by Sec¬ 
tion 2(11) of the Act. Employer further contends that 
the Producer-Directors effectively make recommenda¬ 
tions about the technicians’ performance which may 
cnuse disciplining or termination of probationary em¬ 
ployees. 

“Only one of the four testifying Producer-Directors 
said he made reports about the performance of techni- 
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cians. This Producer-Director had been requested to 
make written reports concerning errors that occurred 
in the technical presentation of news programs. As a 
consequence, lie discussed the various abilities ot the 
assigned product'on unit technicians. However, his 
requests that a particular cameraman not he assigned 
to his program were not granted by his superiors. 
Further, the record establishes that at best, the Pro¬ 
ducer-Director’s opinion or recommendation is but one 
source of information considered by management in 
evaluating technicians. The evidence fails to establish 
that any technician has ever been discharged or disci¬ 
plined solely on the basis of a Producer-Director’s 
recommendation or complaint concerning his job per¬ 
formance. In these circumstances, I find that the Pro¬ 
ducer-Directors do not recommend effectively discipline 
or changes in the job status of employees. 

“Finally, Employer argues that Producer-Directors 
occupy a key position requiring considerable personal 
responsibility, individual initiative nad good judg¬ 
ment. Further that the failure of the Producer-Director 
to perform his work can have disas rous consequences 
for the station since they have the last control over the 
program before it is transmitted. Although these em¬ 
ployees may occupy key positions and have extensive 
d’seretion and personal responsibility, it extends only 
to their own work product, and not with respect to the 
direction or control of the activities of other employees. 
Therefore, this does not indicate supervisory authority. 

>“Based upon the foregoing and the record as a 
whole, I find and conclude that Producer-Directors do 
not responsibly direct employees or otherwise exercise 
or possess sufficient indicia of supervisory authority 
warranting a finding that they are supervisors as de¬ 
fined in the Act. Accordingly, they constitute a unit 
appropriate for the purposes of collective bargaining”. 


i 
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Neither did the Company adduce any evidence to show 
that the Directors are “managerial” employees, closely 
related to the management of the Company. A managerial 
employee directs and controls employees from an adminis¬ 
trative and management point of view. This is not equiv¬ 
alent to artistic direction or esthetic judgment. By telling 
a cameraman to pan the camera from stage left to stage 
right, a Director is not “attaching himself to accomplishing 
the administrative goals of the Company”. At KYW-TV, 
Directors do not “formulate and effectuate management 
policies by expressing and making operative the decisions 
of their employer”. Palace Laundry (75 NLRB 320; 1917). 

Rather, they merely direct a television program. A tele¬ 
vision program which has been written by someone else, 
with actors hired by someone else, using technicians hired, 
supervised and assigned by someone else. The length of 
the program they direct is chosen by others, as is the time 
that the program is broadcast. The Director is an artist, 
not a supervisor. 

(C) Congress never intended to exclude employees with 
jobs similar to those of local television Directors 
from the coverage and protections of the Act. 

As previously noted, Section 2(11) of the Act provides: 

“(11) The term ‘supervisor’ means any individual 
having authority, in the interest of the employer, to 
hire, transfer, suspend, lay off, recall, promote, dis¬ 
charge, assign, award, or discipline other employees, 
or responsibly to direct them, or to adjust their griev¬ 
ances, or effectively to recommend such action, if in 
connection with the foregoing the exercise of such au- 
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thority is not of a mo rely routine or clerical nature, 
but requires the use of independent judgment.” 

When the 80th Congress began considering the amend¬ 
ments to the National Labor Relations Act which led to tin* 
Labor Management Relations Act of 1947, the version in¬ 
troduced and passed in the House of Representatives as 
fl.R. .1020 suggested the following definition of a “super¬ 
visor”: 

“(12) The term ‘supervisor’ means any individual— 

“(A) who has authority, in the interest of the em¬ 
ployer— 

“ (i) to hire, transfer, suspend, lay olT, recall, pro¬ 
mote, demote, discharge, assign, reward, or dis¬ 
cipline any individuals employed by the employer, 
or to adjust their grievances, or to effectively recom¬ 
mend any such action ; or 

“ (ii) to determine, or make effective recom 
mendations with respect to, the amount of wages 
earned by any individuals employed by the em¬ 
ployer, or to apply, or to make effective recommenda¬ 
tions with respect to the application of, the factors 
UP 011 the ha is of which the wages of any individuals 
employed by the employer are determined, if in con¬ 
nection with the foregoing the exercise of such au¬ 
thority is not of a merely routine or clerical nature, 
hut requires tin* exercise of independent judgment; 

“(B) who is employed in labor relations, person¬ 
nel, employment, police, or time—study matters or in 
connection with claims matters of employees against 
employers, or who is employed to act in other respects 
for the employer in dealing with other individuals em¬ 
ployed by the employer, or who is employed to secure 
and furnish to the employer information to be used by 
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the employer in connection with any of the foregoing; 
or 

“(C) who by the nature of his duties is given by 
the employer information that is of a confidential 
nature, and that is not available to the public, to com¬ 
petitors, or to employees generally, for use in the in¬ 
terest of the employer.” 

The version introduced in the Senate as S. 1125, defined 
a “supervisor” as: 

“(11) The term ‘supervisor’ means any individual 
having authority in the interest of the employer to 
hire, transfer, suspend, lay off, recall, promote, dis¬ 
charge, assign, reward, or discipline other employees, 
or to adjust their grievances, or effectively to recom¬ 
mend such action if in connection with the foregoing 
the exercise of such authority is not of a merely routine 
or clerical nature, but requires the use of independent 
judgment.” 

The final version passed by the Senate, following the 
Conference Committee report, defines “supervisor” as: 

“(11) The term ‘supervisor’ means any individual 
having authority, in the interest of the employer to 
hire, transfer, suspend, lay off, recall, promote, dis¬ 
charge, assign, reward, or discipline other employees, 
or responsibility to direct them, or to adjust their 
grievances, or effectively to recommend such action 
if in connection with the foregoing the exercise of such 
authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment.” 

The Act’s definition of the word “suj>orvisor” is almost 
identical to that ultimately passed by the Senate, and it 
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in in the Senate’s version that the phrase “or responsibility 
to direct them” was first introduced. 

If local television Directors at KYW are “supervisors” 
their status as such turns, as previously noted, on the 
“responsibly to direct” provision of the Act. In deciding 
this case, therefore, it is necessary to consider the reason 
for the insertion of the phrase “responsibility to direct” 
in defining the word “supervisor.” 

With the legislative history of Section 2(11) of the Act 
considered, it becomes apparent that Congress never in¬ 
tended to include as “supervisors” people with duties sim¬ 
ilar to those of local television Directors, despite the oft- 
repeated assertion of Westinghouse Broadcasting Company 
to the contrary. 

The motivations behind Westinghouse’s contention are 
unknown to the intervenor, hut, perhaps, not unknown to 
Congress when considering the definition of “supervisor”: 

From the Congressional Record, Senate, April 28, 1947, 
page 4260: 

“Mr. Aiken. The committee then more closely 
defined the word ‘supervisor,’ to include supervisors 
in fact, rather than all the other groups of employees 
whom some employers would like to have had included 
in the list of supervisory employees, so that such em¬ 
ployees would not be able to join the union and gain 
the benefits of the Labor Relations Act.” 


The words “or responsibly to direct ” were first inserted 
during the Senate’s consideration of the Conference Com- 
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mittec report. The Congressional Record, Senate, on May 
7, 1947 (93 Cong. Roe. 4777) contains the following dis¬ 
cussion : 

“The President pro tempore. The Chair suggests 
to the Senator that the Junior Senator from Vermont 
(Mr. Flanders), in the understanding of the Chair, 
desires to present a very brief amendment at this time. 
As a matter of personal convenience to the Senator 
from Vermont, would there he any objection on the 
part of the Senator from Minnesota! 

“Mr. Ball. Mr. President, I ask unanimous consent 
that the pending amendment he temporarily laid aside 
to permit the Senator from Vermont to offer his amend¬ 
ment. 

“The President pro tempore. The Chair thanks the 
Senator, and recognizes the Senator from Vermont. 

“Mr. Flanders. Mr. President, I rise to offer a sim¬ 
ple amendment to Senate hill 1126. The amendment L 
to insert the words ‘or responsibly to direct them’ 
after the word ‘employees’ on page 6, line 20. Para 
graph (11) would then read: 

“ ‘The term “supervisor” means any individual 
having authority in the interest of (he employer to 
hire, transfer, suspend, lay off, recall, promote, dis¬ 
charge, assign, reward, or discipline other employees, 
or responsibly to direct them, or to adjust their 
grievances, or effectively to recommend such action 
if in connection with the foregoing the exercise of 
such authority is not of a merely routine or clerical 
nature, hut requires the use of independent judg¬ 
ment.’ 

“As an employer for many years past, and until I 
resigned to enter this body, 1 can say that the definition 
of ‘supervisor’ in this act seems to me to cover ade- 
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quately everything except the basic act of supervising. 
Many of the activities described in paragrapli (11) are 
transferred in modern practice to a personnel manager 
or department. The supervisor may recommend more 
or less effectively, but the personnel department may, 
and often does, transfer a worker to another depart¬ 
ment on other work instead of discharging, disciplining 
or otherwise following the recommended action. 

“In fact, under some 1 alcrn management methods, 
the supervisor might be deprived of authority for most 
of the functions enumerated and still have a large 
responsibility for the exercise of personal judgment 
based on personal experience, training, and ability, lie 
is charged with the responsible direction of his depart¬ 
ment and the men under him. He determines under 
general orders what job shall be undertaken next and 
who shall do it. lie gives instructions for its proper 
performance. If needed, he gives training in the per¬ 
formance of unfamiliar tasks to the worker to whom 
they are assigned. 

“Such men are above the grade of ‘Straw Bosses, 
lead men, set-up men, and other minor supervisory 
employees’, as enumerated in the report. Their essen¬ 
tial managerial duties are best defined by the words, 
‘direct responsibly’, which I am suggesting. 

“In a large measure, the success or failure of a 
manufacturing business depends on the judgment and 
initiative of these men. The top management may 
properly he judged by its success or failure in picking 
them out and in hacking them up when they have been 
properly selected. 

“Mr. President, I have not hoard at any time in 
the discussion of this bill what seems to me an adequate 
explanation of the reasons for removing this super¬ 
visory force from the area of collective bargaining. 
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The reasons are simple and direct. Unless the em¬ 
ployer can hire, and discharge, promote, demote, and 
transfer these men, he has lost the control of his busi¬ 
ness. He cannot run it effectively. If he cannot run 
it effectively and efficiently, he cannot continue in busi¬ 
ness profitably. If he cannot operate profitably, he is 
a bad manager, not only from the stockholders stand¬ 
point, but also from that of the working force as well. 
Only the profitable business can furnish sustained 
employment at good wages. At this point the interests 
of stockholders and employees are identical. 

“Mr. President, T assume I must ask unanimous 
consent to offer this amendment. 

“The President pro tempore. No; the Senator is 
entitled to offer his amendment. 

“Mr. Flanders. I offer the amendment. 

“The President pro tempore. The Senator from 
Vermont offers an amendment, which the clerk will 
state. 

“The Thief Clerk. On page 6, line 20, after the 
word ‘employees’, it is proposed to insert ‘or responsi¬ 
bility to direct them’. 

“The President pro tempore. The question is on 
agreeing to the amendment submitted by the Senator 
from Vermont. 

“Mr. Taft. Mr. President, this merely adds to the 
definition of the word ‘supervisor’. The definition in 
the bill is that which has been used by the National 
Labor Relations Board for the past 4 or 5 years; but I 
have no objection certainly to including the words ‘or 
responsibility to direct them’. I do not think I can 
accept the amendment for the committee, but it is 
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entirely satisfactory, I am sure, to all members of the 
committee. 2 

“The President pro tempore. The question is on 
agreeing to the amendment offered by the Senator 
from Vermont. 

“The amendment was agreed to.” 

From the transcript in the underlying Representation 
Case, it appears that although the Wostinghouse Area Vice 
President, the General Manager, and, perhaps, the Pro¬ 
gram Department Manager are the ultimate supervisors, 
the Executive Producer, the News Department Director 
and the News Producers, the Engineering Department 
Supervisor and the Production Manager are the line super¬ 
visors, the people who (in Senator Flanders’ words) exer¬ 
cise the basic act of supervising”. While the actual power 
to “hire” or “fire” an employee may be vested only in the 
General Manager, the line supervisors are the people who 
perform the day-to-day basic supervision of employees. 
Although a Director at KYW may tell a cameraman to 
“zoom” in for a close shot, both the camerrnan and the 
Director are closely supervised employees . . . rewarded, 
promoted, transferred, assigned and disciplined by the line 
supervisors. It is not conceivable that a Director, by tell- 

2. The amendment as offered by Senator Flanders read ■ “O r 
responsibly to direct them”. In replying to Senator Flanders. Sen¬ 
ator Taft misstated the offered amendment as "or responsibility to 
direct them . I he clerk, in reading the proposed amendment read 
it as "or responsibility to direct them”. Nowhere in the legislative 
history of the Act is there an explanation as to why the Act itself has 
been worded “responsibly" rather than “responsibility”. Intervcnor 
assumes that when the final approved version of the Act was drafted 
for printing, the drafter merely inserted Senator Flanders’ original 
“responsibly” for the misstated “responsibility". For the purix.ses of 
this brief, however, the difference is neither material nor relevant 


1 
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ing a cameraman to “zoom” in for a close shot so that the 
picture which is ultimately broadcast looks more artistically 
pleasing is thereby supervising that cameraman. Inter- 
venor submits that such directorial instructions could not 
possibly be considered under any reading of the Flanders’ 
amendment, to constitute “the basic act of supervising.” 

As the Board held in its Post-Newsweek Stations Deci¬ 
sion (203 NLRB No. 91; 1973): 

“It is no doubt true, as the Employer argues, that 
this work . . . involves considerable personal responsi¬ 
bility, individual initiative and good judgment and that 
any failure of (a Director) to perform his work prop¬ 
erly will have an adverse effect on the quality of the 
news product broadcast by the station. 

“Nevertheless, the excellence and great responsi¬ 
bility required of (the Directors) involves only their 
obligations with respect to the development of their 
own work product and how it tits into the formulation 
of the broadcast schedule and the station’s scheme of 
operation, and not with respect to the direction or 
control of the activities of the other employees. Con¬ 
sequently, it does not reflect supervisory status”. 

It is clear that tin* KYW Directors do not have “respon¬ 
sibility to direct employees” within the meaning of the Act 
and are, inus, not supervisors within the meaning of the 
Act. They are, consequently, entitled to the rights of pro¬ 
tected self-organization and collective bargaining through 
their unanimously-chosen bargaining representative. 




Conclusion 


F° r the foregoing reasons the Intervenor respect¬ 
fully requests that the petition to review be denied, that 
the cross petition for enforcement be granted and that 
the petitioner herein be directed to bargain with the 
Directors Guild of America, Inc. 

Respectfully submitted, 

Alan S. Gordon 
Associate General Counsel 
Attorney for Intervenor, 

The Directors Guild of America, Inc. 

August 1,1974 
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